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residence. Or suppose that they change their minds after the
marriage. Does the question of their status, ask the critics,
remain undecided? These objections, however, largely disap-
pear if it is remembered that in cases of doubt the lex domicilii
of the husband at the time of the marriage must prevail. In the
majority of cases it is in that domicil that the parties intend to
settle and do in fact settle. In the exceptional case where they
determine to make their home in the wife's domicil or in some
third country, there is no practical objection to allowing the law of
their chosen country to govern their status, always provided,
however, that their intention is proved by convincing evidence
and is in fact implemented.
Moreover, as we have seen, the question whether a marriage views
is void for want of capacity generally arises in a suit for nullity
at a time when there is no difficulty in identifying the matri- Co
monial domicil. The Royal Commission on  Marriage and
Divorce, at any rate, was not impressed by the alleged practical and
difficulties, for it proposed that the draft code upon the private Divorce
international law of matrimonial causes should contain the
following provision in the section dealing with the jurisdiction
of the English court to annul a marriage alleged to be void:
4If the marriage is alleged to be void on a ground other than that of
lack of formalities, that issue shall be determined in accordance with the
personal law or laws of the parties at the time of the marriage (so that
the marriage shall be declared null and void if it is invalid by the personal
law of one or other or both of the parties), provided that a marriage
which was celebrated elsewhere than in England or Scotland shall not
be declared void if it is valid according to the law of the country in
which the parties intended at the time of the marriage to make their
matrimonial home and such intention has in fact been carried out.'1
This proposal, by introducing an alternative test, would go a
long way towards mitigating the hardships that arise under
the dual domicil test.
^/g). The rule as deducible from the English decisions. We must Relevant
now discard theory and ascertain whether there is judicial ^Sl^bie
authority in England for the view that capacity to marry is with doc-
governed, not by the pre-marriage lex domtchuof each party, £^°f
but by the law.of the intendec|v#iatrimonial home. The rele- menial
vant decisions,2 it is submitted, are compatible with the view domicil
1	Cmd. 9678, p. 395.  For the commentary on this proposal see ibid., at
PP- 234-5-
2	Mtttt v. Mtttc (1859), i Sw. & Tr. 416; Brook v. Brook (1861), 9 H.L.C.
193; Sottomajorv. DcBarros (No. i) (1877), 3 P.D. t; (No. 2) (1879), 5 PJX
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